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ITEM
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mesaaz  City Council Report

Date: January 12, 2008

To: City Council

Through:  Jack Friedline, Deputy City Manager

From: Dan Cleavenger, Transportation Department Director

Subject: Intergovernmental Agreement with Valley Metro Rail, Inc. to lease

property for additional parking adjacent to the Sycamore Park-and-Ride
Council District 3

Purpose and Recommendation

The purpose of this report is to obtain Council approval to enter into an agreement
with Valley Metro Rail, Inc. (METRO) to allow City of Mesa real estate staff to
negotiate a lease agreement with property owners on behalf of METRO to secure
additional commuter vehicle parking spaces for the METRO light rail transit system.
Under the terms identified, METRO is the responsible party under the terms of the
option and/or lease and responsible for costs associated with the leased property.
Funding for this parking is from the METRO budget. Staff recommends approval of
this agreement in order to address any overflow parking that may occur at the
Sycamore park-and-ride once light rail transit is in operation.

Background

The Sycamore park-and-ride facility includes 802 parking spaces and was designed
to accommodate approximately half of the 2020 parking demand for the METRO light
rail station at Sycamore. Other light rail cities such as the Twin Cities in Minnesota
and Charlotte, NC have exceeded 2020 ridership projections within the first year. In
addition, increased ridership is anticipated with the new downtown Phoenix ASU
campus and elimination of surface parking at the ASU Tempe campus. METRO
anticipates that the demand may exceed 802 spaces. To accommodate any overflow
parking demands, METRO has studied and identified sites along the route to lease
additional parking spaces.

METRO has identified 200 additional spaces for lease at the Tri-City Pavilions. The
spaces are located west of the existing transit center. This location is ideally located
next to the light rail station and the bus transit center. METRO and Mesa staff have
discussed the concept with JG Management (the property owners), who are
receptive to negctiating a lease. METRO has also identified sites in Tempe and
Phoenix to lease additional parking spaces.

Discussion

Approving this intergovernmental agreement allows METRO and Mesa to pursue
leasing additional parking spaces in the Sycamore light rail station area should it
become necessary. It does not, on its own, automatically establish a lease. In



addition, METRO would need to approve the identified funds for this purpose. Any
lease would need to be negotiated by Mesa to the satisfaction of both Mesa and
METRO. If additional parking is not needed immediately, this agreement would allow
Mesa and METRO to negotiate additional parking at a future date or not at all.

It is anticipated that any lease would be in yearly increments and include a 30-day
termination clause so that either party could void the agreement. Because the
identified property is an ideal development site, it is anticipated that future
development will displace the overflow parking and subsequent parking may be
leased or developed as part of a transit oriented development in the station area.

This agreement benefits Mesa by being able to avoid nuisances associated with
overflow parking such as commuters parking on adjacent neighborhood streets or
commuters parking in spaces designated for commercial properties. It also benefits
the light rail system by ensuring that additional parking is available and commuters
are not deterred from using the system by the lack of parking.

Alternatives

The City of Mesa could choose not to approve this agreement. Without this
agreement, Mesa could provide for overflow parking on its own without financial
contribution from METRO. This more costly alternative is not recommended.

Fiscal Impact

Funding for this overflow parking is included in the FY 08-09 METRO budget. There
is no additional cost to Mesa. The Sycamore park-and-ride facility is a regional
facility funded and operated by METRO.

Coordinated With
METRO and the City Attorney have reviewed and approved the content of the

agreement.

Mike James Dan Cleavenger
Deputy Trafhsportation Director Transportation Department Director

Jack/Fijiedline
Deputy|City Manager




RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MESA, MARICOPA COUNTY, ARIZONA, APPROVING
AND AUTHORIZING THE CITY MANAGER TO EXECUTE
AN AGREEMENT BETWEEN VALLEY METRO RAIL, INC.
AND THE CITY OF MESA.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MESA, MARICOPA COUNTY, ARIZONA, AS
FOLLOWS:

Section 1: That the City Manager, Christopher J. Brady, or his
designated representative, is authorized and directed to execute the
agreement with Valley Metro Rail, Inc. on behalf of the City of Mesa for the
purpose of negotiating options for lease of real property to secure
additional commuter vehicle parking spaces, and the City Clerk is
authorized and directed to attest to the signature of the City Manager, or
his designated representative, thereon.

PASSED AND ADOPTED by the City Council of the City of Mesa,

Maricopa County, Arizona, this day of , 2009.
APPROVED:
Mayor
ATTEST:

City Clerk



INTERGOVERNMENTAL AGREEMENT NO. IGA-09-114-MESA1
FOR THE
EAST VALLEY LIGHT RAIL TRANSIT SYSTEM PROJECT

BETWEEN

" VALLEY METRO RAIL, INC.
AND
THE CITY OF MESA.

THIS AGREEMENT for professional real estate services (‘Agreement”) is entered
into this _____ day of , 2009, by and between VALLEY METRO RAIL,
INC. (hereinafter referred to as “METRO?”), acting by and through its Board of Directors
and the Regional Public Transportation Authority of Maricopa County (“RPTAY), a
political subdivision of the State of Arizona, and the CITY OF MESA, a municipal
corporation under the laws of the State of Arizona ( “City”) acting by and through its City
Council and Real Estate Services Department. METRO and the City may be referred to
collectively as “Parties” and individually as “Party.”

This Agreement shall become effective as of the date executed by all Parties.
RECITALS

1. METRO is authorized pursuant to A.R.S. § 11-951, et seq., and A.R.S. § 48-
5101, et seq., to design, construct, maintain and operate the Central Phoenix/
East Valley Light Rail Transit System (the “Project”) as part of a regional transit
system in the greater Phoenix metropolitan area and to enter into agreements
with other government entities to provide such public transit services. METRO
has been authorized by its Board of Directors to enter into this Agreement.

2. City is authorized, pursuant to A.R.S § 11-951, et seq., and Mesa City Charter,
Article 1, § 101, and Article X, § 1007, to acquire, provide, operate and maintain
public transit services, property and facilities, and to enter into agreements with
other government entities to provide such public transit services. City has been
authorized by the Mesa City Council to enter into this Agreement. (See, Mesa
City Council Resolution No. , attached as Exhibit A.)

3. METRO, which committed to providing efficient and effective transit services to
communities in the greater Phoenix metropolitan area, has constructed a light
rail station located at or near the intersection of Sycamore and Main Streets in
City, and is also constructing a Park and Ride facility at this location.

4. METRO desires to obtain a supplemental park and ride facility adjacent to or

near the atove-mentioned station to accommodate the anticipated number of
commuters utilizing the light rail system.
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5 METRO desires to secure professional real estate services from City for the
purpose of abtaining options to lease real property in City for commuter vehicle
parking for the Project.

PURPOSE OF THE AGREEMENT

The purpose of this Agreement is to identify and define the responsibilities of METRO
and City for the provision by City of real estate services for this Project.

SCOPE OF WORK

1. City shall:

1.1 Contact property owners within City limits willing to allow commuters using
the light rail system to park in their property parking lot facilities on their
property and to negotiate options for lease of real property on behalf of
METRO for use as supplemental commuter vehicle parking facilities for the
Project.

1.2 Execute parking lot facilities options for leases for parking for the light rail
system with the property owners on behalf of METRO that specify that
METRO is the responsible party under the terms and conditions of the
option and/or lease, if any, including but not limited to, for lease payments
for use of the property.

1.3 Shall receive reimbursement from METRO for all fees, costs and expenses
incurred regarding acquisition of the options within thirty (30) days after
receipt of an invoice and accompanying documentation, if necessary, from
City.

2. METRO shall:

2.1 Be responsible for all fees, costs associated with City obtaining and
executing options far lease an/or leases of real property with property
owners for use of property for commuter vehicle parking lot facility for the
Project.

2.2 Coordinate with City for the location of the park and ride facility for the
above-mentioned light rail stations.

2.3 Reimburse City within thirty (30) days of receipt of an invoice for all fees,
costs and expenses associated with City obtaining and executing options
for lease of real property for commuter vehicle parking lot facilities for the
Project.
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3. Both Parties agree:

3.1 Good Faith. The Parties agree to fully cooperate and work together in all
aspects of site location, option and/or lease acquisition, and as otherwise
required to fulfill the terms of this Agreement.

3.2 Time. Time is of the essence and the Parties shall each make their best
efforts to expedite the option and/or lease acquisitions in order to make the
Project operational as quickly as possible.

3.3 Limitation of Liability. Neither Party shall be liable to the other for damages
to the extent caused or contributed to by matters beyond the respective
Party’s reasonable control or by the other Party.

3.4 Compliance with Law. In performing their obligations under this Agreement,
the Parties shall comply in all material respects with all applicable federal,
state and local laws, regulations, ordinances, and rulings, including but not
limited to, those pertaining to health, safety and environmental matters.

3.5 Dispute Resolution. The Parties shall use all reasonable efforts to resolve
any dispute or claim through good faith negotiations. If the parties are
unable to resolve the dispute or claim through negotiations, upon the written
request of either Party, Mesa’s Real Estate Services Director, or designee,
and METRO’s Deputy Executive Director, or designee, will attempt to
resolve the matter within fifteen (15) calendar days of the date the matter
was referred to them, or within any other time period mutually agreed upon
by the Parties. If the matter is still not resolved, the matter will be
immediately referred to Mesa’s Deputy City Manager, or designee, and
METRO’s Chief Executive Officer, or designee. If the matter is still not
resolved within fifteen (15) calendar days, the Parties agree that the dispute
or claim shall be decided by binding arbitration to be held at a mutually
agreeable location. The arbitration shall be conducted in accordance with
the rules of the American Arbitration Association. The Parties shall select a
mutually acceptable arbitrator within fifteen (15) days after notice that a
Party desires to resolve a dispute by arbitration. If the Parties cannot agree
on a specific arbitrator within such fifteen (15) days period, the American
Arbitration Association shall appoint the arbitrator. The arbitrator shall
control discovery and award to the prevailing Party its attorney’s fees,
expert witness fees, and all other dispute-related costs.

3.6 Entire Agreement; Modification (No Oral Modification). This Agreement,
and any Exhibits, Attachments, or Schedules attached hereto, constitute the
full and complete understanding and agreement of the Parties. It
supersedes and replaces any and all previous representations,
understandings, and agreements, written or oral, relating to its subject
matter. This Agreement, and its terms, may not be modified or changed
except in writing signed by both Parties. There shall be no oral alteration or
modification of this Agreement.

3.7 Invalidity of Any Provisions. This Agreement shall remain in full force and
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effect even if one or more of its terms or provisions have been held to be
invalid or unenforceable. Such a holding shall result in the offending term
or provision being ineffective to the extent of its invalidity or unenforceability
without invalidating the remaining terms and provisions hereof; this
Agreement shall thereafter be construed as though the invalid or
unenforceable term or provision were not contained herein.

3.8 Applicable Law. This Agreement shall be governed by, and construed in
accordance with the laws of the State of Arizona.

3.9 Conflicts of Interest. All parties hereto acknowledge that this Agreement is
subject to cancellation pursuant to the provisions of A.R.S. § 38-511.

3.10 Non-waiver. Should either party fail or delay in exercising or enforcing any
right, power, privilege or remedy under this Agreement, such failure or delay
shall not be deemed a waiver, release or modification of the requirements
of this Agreement or of any of its terms or provisions.

3.11 Assignment. Neither Party shall have the right to assign its rights or
obligations under this Agreement without obtaining the prior written consent
of the other Party (consent not to be unreasonably withheld), nor any
attempted assignment without such prior written consent shall be void.
Permitted assigns and successors in interest shall have the benefit of, and
shall be bound by, all terms and conditions of this Agreement.

3.12 Headings. The headings in this Agreement are for convenience and
reference only, and shall not affect the interpretation of this Agreement.

3.13 No Joint Venture. CITY and METRO, and their respective contractors shall
perform the duties pursuant to this Agreement as independent agencies.
This Agreement shall not create the relationship of employer and employee,
partnership, joint venture or other association between the Parties.

3.14 Notice. Any notice, consent, or other communication (“NOTICE") required
or permitted under this Agreement shall be in writing and either delivered in
person, sent by facsimile transmission, deposited in the United States mail,
postage prepaid, registered or certified mail, return receipt requested, or
deposited with any commercial air courier or express service addressed as
follows:

Richard J. Simonetta

Chief Executive Officer

Valley MetroMETRO Raill, Inc.
101 North 1° Avenue, Suite 1300
Phoenix, AZ 85003

Telephone: (602) 254-9896

Fax: (602) 262-2682

intergovernmental Agreement No. IGA-09-114-MESA1 Page 4 of 9



Christopher J. Brady, City Manager
City of Mesa
20 E. Main Street, Suite 750
Mesa, AZ 85211
Telephone: (480) 644-2066
Fax:
With a copy to:

City of Mesa
20 E. Main Street
Mesa, AZ 85211

NOTICE shall be deemed received at the time it is personally served or, on the day it is
sent by facsimile transmission, on the second day after its deposit with any commercial
air courier or express service or, if mailed, ten (10) days after the notice is deposited in
the United States mail as above provided. Any time period stated in a NOTICE shall be
computed from the time the notice is deemed received. Either Party may change its
mailing address, FAX number, or the person to receive notice by notifying the other
Party as provided in this section. NOTICE sent by facsimile transmission shall also be
sent by regular mail to the recipient at the above address. This requirement for
duplicate NOTICE is not intended to change the effective date of the NOTICE sent by
facsimile transmission.

3.15 Waiver. No waiver by either Party of any one or more defaults by the other
in the performance of any provision of this Agreement shall operate or be
construed as a waiver of any default or defaults, whether of a like or
different character. No waiver or modification of this Agreement shall occur
as the result of any course of performance or usage of trade unless agreed
to by each Party in writing.

3.16 Force Majure. Force Majure is a circumstance beyond a Party’s control,
including but not limited to, fire, flood, labor dispute, or acts of God that
excuse the Party from performing its obligations under this Agreement
during the period of such disability. The Party claiming Force Majure shall
promptly notify the other when it learns of the existence of a Force Majure
condition and shall similarly notify the other within two (2) days, excluding
weekends and holidays, after the Force Majure condition has terminated.

3.17 Indemnification. To the extent permitted by law, each Party (as
“indemnitor”) agrees to indemnify, defend, and hold harmless the other
Party (as “indemnitee”) from and against all claims, losses, liability, costs or
other expenses, including but not limited to, reasonable attorneys’ fees,
arising out of claims for bodily injury, wrongful death, property damage, and
any other claims , including but not limited to, claims of derivative or
vicarious liability, which are caused by the act, omission, negligence,
misconduct, or other fault of the indemnitor, its officers, officials,
employees, agents or volunteers.
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3.18 Insurance. METRO and/or its contractors and subcontractors shall procure
and maintain liability insurance coverage fully indemnifying and holding City
harmless in such amounts as may be required by City and with City
endorsed on the insurance policy as an additional insured. METRO shall
provide City with a copy of all insurance policies, endorsements and
certificates upon request.

3.19 Duration. The term of this Agreement shall commence on the date it is fully
executed by the Parties and properly filed and/or recorded. It expires on
whichever of the following shall first occur: (a) lapse of all options for leases;
(b) expiration or termination of all leases, if any; (c) full payment of all sums
due: or, (d) by amendment canceling the Project and METRO'’s obligations
under this Agreement.

3.20 Time of Performance. Performance of all work required by the terms and
conditions of this Agreement shall commence on
__, and shall be completed no later than
__, unless extended by written agreement of both Parties.

321 Termination. The terms and conditions of this Agreement shall remain in
full force and effect until termination or completion of the Project. METRO's
payment obligation shall persist until whichever of the following shall first
occur: {a) completion, acceptance and full payment of all sums due; (b) by
amendment canceling the Project and METRO's obligations under the
terms and conditions of this Agreement; (c) upon the failure of the METRO
Board of Directors to appropriate funds, pursuant to Section 3.21 below.; or,
(d) material breach of the Agreement pursuant to Section 3.23 below..

3.22 Non-Availability of Funds. This Agreement is subject to the availability of
funding. METRO's obligations under this Agreement are contingent upon
the availability of appropriate funds from which payments for the Agreement
purposes can be made available and contingent upon City receiving written
notice of such availability

Intergovernmental Agreement No. IGA-09-114-MESA1 Page 6 of 9



B. Default. If METRO is in default in the performance of any material covenant, term
or condition contained herein and fails to cure such default in accordance with the
terms and time frames set forth in, MESA may, at its option and sole discretion
terminate this Agreement upon sixty (60) days prior written notice to METRO.

3.23 Default. Either party shall be deemed in default under this Agreement
upon failure of such party to observe or perform any material covenant, condition or
agreement on its part to be observed or performed hereunder, and the continuance of
such failure for a period of thirty (30) days after written notice by the other party, as
required herein. Such notice shall specify the failure and request it be remedied, unless
the party giving notice agrees in writing to an extension of the time period prior to its
expiration. However, if the failure stated in the notice cannot be corrected within the
applicable period, it will not give rise to a default hereunder if corrective action is
instituted within the applicable period and diligently pursued until the failure is corrected.
In the event of a default hereunder, the non-defaulting Party may waive the default and
seek to enforce the obligations of the other Party, or to declare the Agreement to be
terminated. The waiver of a default in the performance of this Agreement shall not
constitute a waiver of the right of a Party to enforce the Agreement or seek any
available remedy in the event of a subsequent default. Any action seeking judicial relief
for an alleged default shall be brought in the Superior Court of Maricopa County,
Arizona: and the prevailing Party shall be entitled to recover all costs and reasonable
attorneys’ fees incurred in addition to any other relief which may be granted by the
court.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the day and year first above written.

CITY OF MESA, ARIZONA

City Manager

ATTEST:

City Clerk - MESA
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APPROVED AS TO FORM:

City Attorney - MESA
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METRO RAIL, INC.

A Non-Profit Corporation formed under the
laws of the State of Arizona

By

Richard J. Simonetta
Chief Executive Officer

APPROVED AS TO FORM:

Michael J. Ladino
General Counsel for METRO
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