CHAPTER 32
(5005)

COLLECTION OF DELINQUENT AMOUNTS OWED TO THE CITY (5005)

SECTION:

1-32-1:
ApplicaBILITY (5005)

1-32-2:
Definitions (5005)

1-32-100:
SINGULARITY OF DEBT; SET-OFF (5005)

1-32-200:
LIMITATIONS ON OBTAINING NEW LICENSES, SERVICES OR BENEFITS UNTIL DEBT IS PAID (5005)

1-32-300:
PERSONAL LIABILITY; PRESUMPTIONS (5005)

1-32-400:
LIMITATION ON RELATED PARTY OBTAINING LICENSES, SERVICES, OR BENEFITS (5005)

1-32-500:
VOLUNTARY SUCCESSION; CREATION OF LIEN; TRANSFERRED LIABILITY; CONTINUED LIABILITY (5005)

1-32-600:
INVOLUNTARY BUSINESS SUCCESSION; CREATION OF LIEN (5005)

1-32-700:
NOTICE OF LIEN; RECORDING OF LIEN (5005)

1-32-800:
RELEASE OF LIEN; WAIVER OF RIGHT TO LIEN AGAINST SUCCESSOR IF CERTIFICATE PRODUCED (5005)
1-32-900:
CHANGE OF BUSINESS ENTITY FORM; CONTINUATION OF PRIOR LIABILITY (5005)

1-32-1000:
COLLECTION CHARGES (5005)
1-32-1:
applicaBILITY. (5005)
The provisions of this Chapter shall apply unless expressly precluded by law. (5005)
1-32-2:
definitions. (5005)

For purposes of this Chapter, the following words and phrases shall have the meaning set forth herein. (5005)

(A)
BUSINESS means all activities engaged in and caused to be engaged in with the object of gain, benefit or advantage, either direct or indirect. (5005)
(B)
COLLECTOR means the Tax Collector or any City officer, manager or employee responsible for the collection of amounts owed to the City. (5005)
(C)
ORIGINAL BUSINESS means the business activity, by whatever form conducted, that ceases operation, whether or not such cessation is by change in legal status, voluntary or involuntary cessation of activity, or transfer of assets, control or ownership to another person. (5005)

 (D)
SUCCESSOR BUSINESS means that person who continues in a substantially similar manner the original business activity of another person through the acquisition and use, by any means, of ownership or control over the operational characteristics of the original business activity so as to enable it to carry on or continue such activity. (5005)
(E)
TRANSFER means the change in ownership or control over the day-to-day activities of the business. (5005)
(F)
PERSON means an individual, partnership, limited partnership, limited liability company, corporation, trust, joint venture, or any other association of two or more persons who have as their objective a common gain, benefit, or advantage. (5005)
(G)
RELATED PARTY means any person who has a commonality of business interest with any other person through their status as an identified person liable under Section 1-32-300(D) within such other person. (5005)
1-32-100:
singularity of debt; set-off (5005)
A debt owed by a person to any City department or area of operation shall be subject to set-off against any credit, refund, deposit or payment owing to such person by the same or any other City department or area of operation. (5005)
1-32-200:
limitations on obtaining new licenses, services or benefits until debt is paid. (5005)
Any person who has a current debt related to any open or closed account maintained or formerly maintained with the City shall be ineligible to receive any new or additional licenses, services or benefits from the City until such debt has been resolved to the satisfaction of the City. (5005)
This limitation includes, but is not limited to, the following situations:

Establishing a commercial or residential utility account; (5005)

Obtaining any license issued pursuant to the Mesa City Code; (5005)

Obtaining or extending any building permit issued pursuant to Title 4 of the Mesa City Code; (5005)

Extending any application for a building permit pursuant to Title 4 of the Mesa City Code. (5005)

1-32-300:
personal liability; presumptions (5005)
(A)
Every person with a duty, at any time, to account for and pay over any tax or other amount owed the City, every person who has control or supervision over the payment of any tax or other amount owed the City and every person who has been charged with the responsibility to pay over any tax or other amount owed the City shall be personally liable, jointly and severally, for any additional monies not paid to the City. (5005)
(B)
The dissolution, termination or withdrawal from the City of any person shall not affect or discharge the personal liability established by Subsection A. (5005)

(C)
The cessation of business by any person shall not affect or discharge the personal liability created by Subsection A. (5005)

(D)
For purposes of Subsection A, there shall be a rebuttable presumption that the following persons have a duty to account for and pay over tax and any other amount owed the City. (5005)

	
	BUSINESS FORM
	PERSONS LIABLE

	1.
	Sole Proprietorship
	The Proprietor

	2.
	Partnership
	Each Partner

	3.
	Limited Partnership
	General Partner

	4.
	Joint Venture
	Each participant in the joint venture

	5.
	Corporation
	Any officer with control over the activity giving rise to the debt

	6.
	Limited Liability Company
	Each member, manager, or officer

	7.
	Trust
	Any trustee

	8.
	Other Association
	Any individual with control over the activity giving rise to the debt


1-32-400:
limitation on related party obtaining licenses, services, or benefits. (5005)
Any related party to any person liable for tax or any other amount owed to the City pursuant to Section 1-32-300 shall not obtain any additional licenses, services, or benefits until all underlying liabilities have been resolved to the City’s satisfaction. (5005)
Regarding the administration of the above provision for Limited Liability Companies (LLC), once the LLC’s account is delinquent, neither any member of such LLC nor any other LLC of which he may also be a member shall obtain new or addition City licenses, services, or benefits. (5005)

1-32-500:
VOLUNTARY SUCCESSION; CREATION OF LIEN; TRANSFERRED LIABILITY; CONTINUED LIABILITY. (5005)
(A)
In the case of any succession in business activity that is accomplished by voluntary agreement between the original business and successor business, the agreement or mutual expression of intent to agree shall operate to immediately create a business succession lien in favor of the City in the total amount of such impositions.  Such lien shall attach to all of the tangible and intangible assets of the original business. (5005)
(B)
The lien created by Subsection A shall, upon completion of the transfer of effective control from the original to the successor business, attach to all assets of the successor business to the extent of any liability remaining unpaid by the original business as of the date of transfer. (5005)
(C)
The business succession lien created by Subsection A shall not alter in any way the liability of the original business or the personal liability created in Section 1-32-300 of this Chapter. (5005)

(D)
The business succession lien created in this Section is separate and apart from and in addition to any tax liability lien against the original or successor business that might have existed or come into being separately and apart from the operation of this Chapter. (5005)
(E)
All business succession shall be deemed to be voluntary except as described in Section 1-32-600 below. (5005)

1-32-600:
involuntary business succession; creation of lien (5005)
(A)
The following transfers of business activity shall be considered involuntary:
1.
Transfer to a receiver or trustee in bankruptcy. (5005)

2.
Transfer to a receiver pursuant to the order of a Superior Court of this State or equivalent action by a court of general jurisdiction in a foreign state. (5005)

3.
Transfer to an executor, administrator or personal representative by virtue of the death of a sole proprietor or partner, provided that the transfer by operation of law of partnership assets to a surviving partner or partners is considered a voluntary transfer as to such partners’ partnership assets. (5005)

4.
Transfer to a landlord by seizure or distraint for rent or similar remedy whether or not accompanied by judicial proceedings for recovery or redelivery of the demised premises. (5005)

5.
Except as provided in Section 5-10-595 of the Mesa City Code, transfer to a secured party by operation of a mortgage, deed of trust or other security agreement, with or without judicial proceedings. (5005)

6.
Voluntary or involuntary guardianship pursuant to Title 14, Arizona Revised Statutes, or equivalent proceedings under a foreign statute and foreign court of competent jurisdiction. (5005)

(B)
In the event of any transfer described in Subsection A, a business succession lien shall immediately be created and shall attach as of the date of the first act or event that accomplishes the transfer.  This lien shall attach to all remaining assets of the original business entity and any resulting estate.  However, liabilities owed to the City as of such date covered by such lien shall be payable from the successor solely from the assets of the estate of the original business, subject to prior liens and court orders, and subject to any additional personal liability that may be imposed pursuant to Section 1-32-300.  In the event that the debt owed to City exceeds the value of assets transferred, the successor will have no liability for the difference. (5005)
(C)
Any transferee under Subsection A who continues to operate the business activity is liable for all taxes and other liability arising from the business activity conducted or carried on by the transferee.  The transferee shall be subject to the personal liability provisions of Section 1-32-300. (5005)

1-32-700:
notice of lien; recording of lien (5005)

Unless expressly precluded by law from recording a lien on the underlying debt or debtor, the collector shall provide thirty days advance written notice of “intent to file lien” to the named debtor(s).  The collector shall effectuate the filing of a business succession lien by recording a lien notice in the office of the County Recorder in any county in which the original business or successor business may have property, assets or conduct business activity.  A lien may also be filed with the Arizona Secretary of State.  The lien notice shall be labeled “Business Succession Lien Notice” and shall state the type and amount of any imposition including recording cost.  When applicable, a single lien may be filed that names both the original business and successor business.  Nothing in this Section shall be deemed to limit the authority of the City to file tax liens pursuant to Mesa City Code Section 5-10-590. (5005)

1-32-800:
release of lien; waiver of right to lien against successor if certificate produced. (5005)

(A)
Any lien, whether or not recorded, may be released in whole or in part by the collector, in his sole discretion.  The release of any part of the lien shall not affect the remaining balance. (5005)

(B)
The collector shall not record any lien against successor business if, prior to the expiration of the thirty day notice period set forth in Sec. 1-32-700, successor business produces a receipt from the collector showing that all amounts owed City have been paid or a certificate stating that no amount is due as then shown by the records of the collector.  The collector shall respond to a request from the seller for a certificate within fifteen (15) days by either providing the certificate or a written notice stating why the certificate cannot be issued. (5005)

(C)
If a subsequent investigation shows a deficiency arising before the sale of the business, the deficiency is an obligation of the seller and does not constitute a liability against a successor business who has received a certificate from the collector. (5005)

(D)
A voluntary successor business who fails to obtain a certificate as provided by this Section is personally liable for payment of the amount required to be paid by the original business on account of the business so purchased. (5005)
1-32-900:
change of business entity form; continuation of prior liability. (5005)

If any business entity changes its form of doing business, including but not limited to, a change from sole proprietorship to corporation or LLC, or dissolution of a partnership or corporation, while continuing to do business under substantially the same management and control, the liability of the original entity shall remain on such new entity, and shall further attach and become a lien upon the assets of and a liability of the new business entity. (5005)

1-32-1000:
collection charges. (5005)

Any person who has a delinquent account maintained by the City will also be responsible for all costs incurred by the City in collecting those delinquent funds.  This includes a reasonable charge for staff time and any direct costs incurred. (5005)
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